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After a Texas administrative agency ruled that a home health aide had committed misconduct thus forbidding
her from ever working in the field again , officials told her and regulations directed her to appeal by contesting
the ruling in court. Click here to read more. Federal law gives Amtrak the power to establish rules for use of
tracks owned by freight railroads. Due process is violated when Amtrakâ€”a for-profit outfitâ€”sets
regulations that affect its own bottom line. Circuit , with puns: But no need to actually invalidate the law. We
can remedy the violation with a minor tweak. We discussed the decision on the podcast. I renounce my U. I
really mean it. We would have to detain you. I understand, but I really do mean it. Problematic as it may be for
all involved, this gentleman clearly does intend to renounce his citizenship. Protesters protest money in
politics across the street from NYC hotel where President Obama is holding fundraiser. NYPD officers put up
barricades, boxing them in for two hours. Two require medical attention. State police conduct pre-dawn raid of
Galen, N. Could be that the officers, rather than seeking a fugitive, were just rounding up Hispanics to check
their immigration statuses. Certainly merits an evidentiary hearing. Man gets life sentence for killing of
Harrisburg, Pa. The jury never heard that, among other things, details of his purported confession are
contradicted by video. For that, he would need new evidence, and all his evidence was available if unpresented
at trial. Because his lawyer may have been ineffective, new proceeding. Evidence of innocence is substantial;
"for some inexplicable reason, police simply refused to follow even the most obvious leads that did not
confirm their suspicion that [petitioner] was the killer. The nuns had to challenge the pipeline during an earlier
administrative proceeding before the Federal Energy Regulatory Commission, even though the nuns were not
a party to that proceeding. Now that their property is at risk, it is too late to raise this claim. State officials
send an investigator friendly with the chief; the officers get unmasked, promptly fired. Could be the chief is
liable for violating the First Amendment. Point of fact, the town is also liable for violating the First
Amendment. Property owners say the condemnation of their property to build a pipeline violates the
Constitution. But the statute says such claims can be pressed only in the D. Circuit and that, says the Fourth
Circuit , is not here. The Fifth Circuit has repeatedly told prosecutors to refrain from improper conduct, such
as implying that the court has already determined that a witness for the prosecution is truthful. Yet these
prosecutors did it again! For which there will, again, be no consequences beyond a stern finger-wagging,
which we hope will teach them a lesson. Conviction and year sentence affirmed. Drunken mixed martial artist
taps woman on her posterior with the back of his hand "to say hi. Qualified immunity for everybody. Legal
immigrant drinks and drives with his young son in the car. The new interpretation of the law means conduct
driven by poverty like leaving a child home alone to run an errand can get you deported. Fault the guy for
endangering his son, but breaking a family apart is not what Congress intended here. Ninth Circuit , en banc:
The Second Amendment does not prevent cities or states from barring people from carrying concealed
firearms in public. Ninth Circuit , over a dissent: But the Second Amendment does prevent Hawaii County,
Hawaii, from banning people from openly carrying handguns. Nevada judge presides over murder trial where
victim was an FBI agent who had investigated the judge for corruption, perjury before he became a judge â€”a
fact known to the judge and not disclosed to the defense. The Supreme Court has signed off on prayers before
legislative sessions, but does this extend to prayers before school board meetings at which students are
present? Nope, this is more like prayer at high school football games, which the Supreme Court has not signed
off on. But was it such an "egregious" violation that evidence should be suppressed in a separate ICE
proceeding? Pro tip from the Tenth Circuit: Attorneys should tell the court if their clients die. In ,
Birmingham, Ala. Which discriminates against blacks, who make up 72 percent of Birmingham and most of
its City Council. And in en banc news, the Third Circuit denied rehearing and issued a revised opinion that
permits a Boyertown, Penn. Dissenting from denial of en banc review: With dissents that invoke Rodney
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Dangerfield, hoplophobia, and the liberty of the individual. They drag her out of the car and throw her on the
pavement, breaking her arm. A search yields no contraband. A jury might think the officers acted with malice
or gross negligence. Jon McGlothian is a former Army Ranger with decades of experience managing projects
in the business world. But Virginia forbids him from teaching the very same material directly to individuals
without first obtaining a vocational school license, and State Council of Higher Education for Virginia
officials have repeatedly denied him oneâ€”for no defensible reason. This week, Jon, his wife, Tracy, and IJ
sued the state. Click here for more. Ross is a researcher and editor of Short Circuit for the Institute for Justice,
and a former Reason intern.
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Thomas J. Higgins, a Jesuit priest, argues that the Supreme Court should not have the power of judicial review. pages; x
inches.

Judicial Activism Judicial Review In the United States, the courts have the ability to scrutinize statutes,
administrative regulations, and judicial decisions to determine whether they violate provisions of existing
laws, or whether they violate the individual State or United States Constitution. A court having judicial review
power, such as the United States Supreme Court, may choose to quash or invalidate statutes, laws, and
decisions that conflict with a higher authority. Judicial review is a part of the checks and balances system in
which the judiciary branch of the government supervises the legislative and executive branches of the
government. To explore this concept, consider the following judicial review definition. Definition of Judicial
Review Noun. The power of the U. Supreme Court to determine the constitutionality of laws, judicial
decisions, or acts of a government official. Constitution were unsure whether the federal courts should have
the power to review and overturn executive and congressional acts, the Supreme Court itself established its
power of judicial review in the early s with the case of Marbury v. The case arose out of the political
wrangling that occurred in the weeks before President John Adams left office for Thomas Jefferson. The new
President and Congress overturned the many judiciary appointments Adams had made at the end of his term,
and overturned the Congressional act that had increased the number of Presidential judicial appointments. For
the first time in the history of the new republic , the Supreme Court ruled that an act of Congress was
unconstitutional. Topics Subject to Judicial Review The judicial review process exists to help ensure no law
enacted, or action taken, by the other branches of government, or by lower courts, contradicts the U. In this,
the U. Topics that may be brought before the Supreme Court may include: Executive actions or orders made
by the President Regulations issued by a government agency Legislative actions or laws made by Congress
State and local laws Judicial error Judicial Review Example Cases Throughout the years, the Supreme Court
has made many important decisions on issues of civil rights , rights of persons accused of crimes, censorship ,
freedom of religion, and other basic human rights. Below are some notable examples. Arizona The history of
modern day Miranda rights begins in , when Ernesto Miranda was arrested for, and interrogated about, the
rape of an year-old woman in Phoenix, Arizona. During the lengthy interrogation, Miranda, who had never
requested a lawyer, confessed and was later convicted of rape and sent to prison. The ruling declared that any
statement, confession, or evidence obtained prior to informing the person of their rights would not be
admissible in court. United States Federal agents, suspecting Fremont Weeks was distributing illegal lottery
chances through the U. Although the agents had no search warrant , seized items were used to convict Weeks
of operating an illegal gambling ring. The matter was brought to judicial review before the U. Special federal
prosecutor Archibald Cox was assigned to investigate the matter, but Nixon had him fired before he could
complete the investigation. The new prosecutor obtained a subpoena ordering Nixon to release certain
documents and tape recordings that almost certainly contained evidence against the President. The Supreme
Court first ruled that the prosecutor had submitted sufficient evidence to obtain the subpoena, then specifically
addressed the issue of executive privilege. Constitution does not specifically give the judicial branch the
authority of judicial review. The power of judicial review has been garnered by assumption of that power:
Power From the People. Alexander Hamilton, rather than attempting to prove that the Supreme Court had the
power of judicial review, simply assumed it did. He then focused his efforts on persuading the people that the
power of judicial review was a positive thing for the people of the land. Constitution Binding on Congress.
Hamilton observed that the Constitution must be seen as a fundamental law, specifically stated to be the
supreme law of the land. As the courts have the distinct responsibility of interpreting the law, the power of
judicial review belongs with the Supreme Court. What Cases are Eligible for Judicial Review Although one
party or another is going to be unhappy with a judgment or verdict in most court cases, not every case is
eligible for appeal. In fact, there must be some legal grounds for an appeal, primarily a reversible error in the
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trial procedures, or the violation of Constitutional rights. Examples of reversible error include: The court
wrongly assumes jurisdiction in a case over which another court has exclusive jurisdiction. Admission or
Exclusion of Evidence. The court incorrectly applies rules or laws to either admit or deny the admission of
certain vital evidence in the case. If such evidence proves to be a key element in the outcome of the trial, the
judgment may be reversed on appeal. If, in giving the jury instructions on how to apply the law to a specific
case, the judge has applied the wrong law, or an inaccurate interpretation of the correct law, and that error is
found to have been prejudicial to the outcome of the case, the verdict may be overturned on judicial review.
Related Legal Terms and Issues Executive Privilege â€” The principle that the President of the United States
has the right to withhold information from Congress, the courts, and the public, if it jeopardizes national
security, or because disclosure of such information would be detrimental to the best interests of the Executive
Branch. Jim Crow Laws â€” The legal practice of racial segregation in many states from the s through the s.
Named after a popular black character in minstrel shows, the Jim Crow laws imposed punishments for such
things as keeping company with members of another race, interracial marriage, and failure of business owners
to keep white and black patrons separated. Judicial Decision â€” A decision made by a judge regarding the
matter or case at hand. Overturn â€” To change a decision or judgment so that it becomes the opposite of what
it was originally. Search Warrant â€” A court order that authorizes law enforcement officers or agents to
search a person or a place for the purpose of obtaining evidence or contraband for use in criminal prosecution.
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In the United States, judicial review is the ability of a court to examine and decide if a statute, treaty or administrative
regulation contradicts or violates the provisions of existing law, a State Constitution, or ultimately the United States
Constitution.

In order for Article 50 Challenge to have the best chance of success, we need funds and membership numbers.
David Allen Green is a lawyer and journalist. He writes about law and policy for the FT. He also writes a
personal blog called the Jack of Kent blog. Update 17 April 4, Hearing date confirmed Article 50 Challenge is
tabled for an oral permission hearing in the High Court on 12 June. The overwhelming argument for a Judicial
Review of Article 50 is much bigger than Brexit â€” it goes to the very heart of ensuring the survival of
democracy in the UK. We need to delve deeper, putting the political pressure of the referendum result to one
side, and consider how our constitution should function, to understand how it has malfunctioned since the
vote, and why we should all be concerned by this assault on the established rule of law. Article 50 Challenge
cannot stop Brexit â€” it can merely demand that if Brexit is to happen it must be legally sound. In simple
terms, a party which wins a majority in a General Election gets to table legislation in Parliament based on its
manifesto commitments; at all times Parliament should be sovereign. The Conservative Party won in and one
of its promises was to hold an advisory referendum on EU membership. Another was to abolish the rule
disenfranchising UK citizens living abroad for more than 15 years, which they have thus far failed to
implement. The then Prime Minister, David Cameron, declared the Government would deliver the result of the
referendum â€” a promise that was not in his power to keep and that had no legal significance. Through its
brevity and with the explicit presumption of a decision already made, the Bill sidestepped Parliamentary
debate of the Referendum result. As far as the country, Europe, and the world were concerned Article 50 was
as good as triggered when that Bill went through both Houses of Parliament in early Article 50 1 of the Treaty
on European Union demands a constitutionally valid withdrawal decision which, per the Miller ruling, must be
explicit in statute; the Act does not provide it. In order to make a decision, impact assessment and plans would
be needed to to inform the decision makers. So through smoke and mirrors and sleight of hand, the executive
has misled Parliament, the UK and the EU into believing Article 50 has been validly invoked. But why would
a Government want to fudge legislation on the biggest constitutional decision in a lifetime? People have been
so focused on the arguments surrounding Brexit, it is necessary to step outside of the bubble and consider
what are the overall goals of Brexit â€” evidence points to a power grab that will reduce rights and protections.
To summarise, whilst many are busy worrying about the details of the fallout of Brexit, it is paramount to
analyse the changes the Brexit process is forging through our constitution. A legal precedent is being created
which means a Government can in the future subvert Parliament and force through extreme constitutional
changes without the scrutiny of Parliament or need for a constitutionally valid decision. Article 50 Challenge
is tabled for a two hour oral permission hearing in the High Court on 12th June. This hearing is open to the
public and members are welcome to attend. Judicial Review is subject to time restrictions, and the
Government appear to be relying on this as their principle defence. Counsel remain positive that we have
sufficient arguments and case law to persuade the court we must be permitted a full hearing. However, should
we fail to gain permission on 12th June, we are determined to push on to the Court of Appeal to obtain it there.
There is no quick fix for where we are, but with grit and determination we are doing all we can to fight this
aggressive assault on our democracy. We are pleased to announce that an oral hearing has been granted by the
Court in mid April in the Administrative Court in London. A summary of recent events: It would have been
wonderful to sail through the paper application stage, but our legal team always predicted, given the
complexities and magnitude of this case, we would face having to renew the application to an oral hearing. On
8th March a notice of renewal of our claim for permission to apply was lodged with the Court and served on
the Secretary of State. The permission application has been listed for an oral hearing on 17 April in the
Administrative Court in London. However, we are in the process of making an application to the court for an
adjournment, as the hearing is likely to take longer than the time currently allocated. Please note, therefore,
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that this date may be subject to change, but we will keep you informed. Counsel remains very optimistic that
the Court will give permission to apply for judicial review once it has heard oral argument at a hearing.
Summary of Legal Arguments So Far The primary reason the Court rejected our application was that it
decided the claim was out of time because, in its view, the grounds for challenge first arose when the
notification letter was sent by the Prime Minister on 29 March This was more than three months before we
issued our claim. The Court also decided that there had been an undue delay in progressing the claim which
was detrimental to good administration. We maintain the claim is not out of time and an extension of time is
therefore not necessary. We say that the claim can be brought independently against the ongoing course of the
Brexit negotiations without being linked to the 29 March notification. We maintain that the claim was brought
promptly in all circumstances. In addition, whether or not there had been undue delay, we say that good
administration actually requires that the claim be heard by a Court in the UK and not Europe. Otherwise, if the
matter is not determined substantively in the UK, there is a significant risk that the issues in this case could be
decided later by the Court of Justice of the European Union CJEU. With regard to whether the claim is
unarguable, Article 50 is clear that a decision must be made. The Secretary of State has not identified â€” and
appears not to be able to identify â€” a decision to withdraw the UK from the European Union made in a way
which is recognised under UK law. Our position remains that the claim is arguable and has a real prospect of
success. As we now face an oral permission hearing, this means further costs. Fundraising is key and we need
to be prepared to go all the way to the CJEU if necessary. When can we expect further news? We should hear
news from the Court soon with a firm date for the hearing. It is is a public hearing and anyone can attend. We
will provide an update as soon as we know the date. How to help The campaign needs more supporters. But
just as important is that a large number of individuals have joined the challenge. CrowdJustice counts each
supporter who makes a contribution to the campaign, regardless of the amount of the donation. Please
encourage people you know to join with us. Please help us grow our membership! When will we hear from the
Court? Counsel have indicated we should hear something from the court within the next couple of weeks.
However, the courts are over-subscribed so it is very difficult to estimate timings. The permission stage can be
protracted. What outcomes can we expect when seeking permission for a hearing? Normally a judge reviews
the papers and makes a decision to: Grant a full hearing, or 2. Order a hearing to decide if permission should
be granted or 3. Should permission be refused on paper an applicant can apply to renew the application, in
which case the papers will be sent to another judge for consideration. If a permission hearing is granted and a
judge denies permission at that hearing, an applicant can appeal against that decision. If a full hearing is
granted,a court date will be set. The Government has laboured the point that we are out of time as Judicial
Review is meant to be brought within three months of an event. However our legal team have put together
robust arguments as to why this is a red herring - Article 50 is an ongoing process and as the whole thing gets
reviewed by the CJEU at the end of the negotiating period, it is best to answer this question sooner rather than
later. Another Article 50 invalidity claim was recently refused permission. Other invalidity claims have been
brought by litigants in person â€” essentially individuals going it alone without counsel. Interesting Article by
David Wolchover, Barrister David Wolchover argues that even if it is held that Parliament validly authorised
the PM to trigger Article 50, her doing so may have still been beyond her powers. A big thank-you goes out to
those who recently helped us break through the 5,member mark. That was a great effort and really showed
what we can do. Our position is that an identifiable decision to withdraw is required, but the Secretary of State
appears to maintain that no such decision was necessary. He claims that in the Miller case the Supreme Court
decided what was required for notification under Article 50 2 as a matter of domestic law and that those
requirements were complied with by the European Union Notification of Withdrawal Act and subsequent
letter of notification from the Prime Minister. However, in the Miller case the court was not asked to decide
whether there had been compliance with Article 50 1. Our claim is that a ruling on what is required for the
purposes of notification under Article 50 2 is not a ruling on what is required for the prior stage of making a
constitutionally valid decision to withdraw under Article 50 1. The Secretary of State also claims that as
individuals we have no right to complain of a failure by the UK to comply with the requirements of Article 50,
which he claims regulates the relations between international states. However, the issue in this case is not one
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of international relations, but the prior issue of whether the UK has made a constitutionally valid decision to
withdraw from the EU. We say that this is a domestic issue and no such decision has been made. The
Secretary of State maintains that the grounds first arose when the notification was given on 29 March Our
argument is that although we did not challenge the commencement of the process through the courts, this does
not preclude us from challenging its outcome. This is an issue of utmost constitutional importance, which
needs to be resolved now rather than at the end of the process and possibly by the courts in Europe. Further, if
an extension of time is required, given the constitutional significance of the case, an extension of time should
be granted. By convention, any replies that are received before a case is sent to a judge to consider permission
will be put before the judge. In terms of the next steps, the claim papers will be sent to a judge. The judge will
then consider them and determine whether to grant permission for us to apply for judicial review. There are a
number of different orders that may be made by the judge following consideration of the papers: If permission
is refused, we can and will renew our application for a hearing at which oral submissions can be made. The
judge can also order that permission be adjourned to an oral hearing. The decision-making process is relatively
quick and we should have a decision on the papers within the next few weeks. Our legal team remain
optimistic that permission should be granted in this case. We realise how important it is to keep our donors
updated, however at times it is difficult to strike a balance. We totally appreciate your continued support but if
you do have any queries please do forward them to our email account article50challenge gmail. Please bear in
mind the team running this Crowdfunding account are all volunteers; only the solicitors and counsel are
receiving payment at reduced rates for their services. Counsel are holding a conference with solicitors on
Monday afternoon and we hope to be able to provide a more substantive update after that. We would like to
publish all documents but we are being advised by lawyers not to do so at this juncture.
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For opponents of judicial review, this is precisely as it should be. For anyone who values the courts as effective sources
of checks and balances, this is a troubling moment. Simon Waxman is a freelance writer and editor.

General principles[ edit ] Judicial review can be understood in the context of two distinctâ€”but
parallelâ€”legal systems, civil law and common law , and also by two distinct theories of democracy regarding
the manner in which government should be organized with respect to the principles and doctrines of legislative
supremacy and the separation of powers. First, two distinct legal systems, civil law and common law , have
different views about judicial review. Common-law judges are seen as sources of law, capable of creating new
legal principles, and also capable of rejecting legal principles that are no longer valid. In the civil-law
tradition, judges are seen as those who apply the law, with no power to create or destroy legal principles. In
contrast to legislative supremacy, the idea of separation of powers was first introduced by Montesquieu ; [1] it
was later institutionalized in the United States by the Supreme Court ruling in Marbury v. Madison under the
court of John Marshall. Separation of powers is based on the idea that no branch of government should be able
to exert power over any other branch without due process of law ; each branch of government should have a
check on the powers of the other branches of government, thus creating a regulative balance among all
branches of government. The key to this idea is checks and balances. In the United States, judicial review is
considered a key check on the powers of the other two branches of government by the judiciary. Differences in
organizing "democratic" societies led to different views regarding judicial review, with societies based on
common law and those stressing a separation of powers being the most likely to utilize judicial review.
Nevertheless, many countries whose legal systems are based on the idea of legislative supremacy have learned
the possible dangers and limitations of entrusting power exclusively to the legislative branch of government.
Many countries with civil-law systems have adopted a form of judicial review to stem the tyranny of the
majority. Another reason why judicial review should be understood in the context of both the development of
two distinct legal systems civil law and common law and two theories of democracy legislative supremacy and
separation of powers is that some countries with common-law systems do not have judicial review of primary
legislation. Though a common-law system is present in the United Kingdom, the country still has a strong
attachment to the idea of legislative supremacy; consequently, judges in the United Kingdom do not have the
power to strike down primary legislation. Administrative acts[ edit ] Most modern legal systems allow the
courts to review administrative acts individual decisions of a public body, such as a decision to grant a subsidy
or to withdraw a residence permit. In most systems, this also includes review of secondary legislation legally
enforceable rules of general applicability adopted by administrative bodies. Some countries notably France
and Germany have implemented a system of administrative courts which are charged with resolving disputes
between members of the public and the administration. In other countries including the United States and
United Kingdom , judicial review is carried out by regular civil courts although it may be delegated to
specialized panels within these courts such as the Administrative Court within the High Court of England and
Wales. The United States employs a mixed system in which some administrative decisions are reviewed by
the United States district courts which are the general trial courts , some are reviewed directly by the United
States courts of appeals and others are reviewed by specialized tribunals such as the United States Court of
Appeals for Veterans Claims which, despite its name, is not technically part of the federal judicial branch. It is
quite common that before a request for judicial review of an administrative act is filed with a court, certain
preliminary conditions such as a complaint to the authority itself must be fulfilled. In most countries, the
courts apply special procedures in administrative cases. Primary legislation[ edit ] There are three broad
approaches to judicial review of the constitutionality of primary legislation â€”that is, laws passed directly by
an elected legislature. No review by any courts[ edit ] Some countries do not permit a review of the validity of
primary legislation. In the United Kingdom, statutes cannot be set aside under the doctrine of parliamentary
sovereignty. Another example is the Netherlands, where the constitution expressly forbids the courts to rule on
the question of constitutionality of primary legislation. In American legal language, "judicial review" refers
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primarily to the adjudication of constitutionality of statutes, especially by the Supreme Court of the United
States. This is commonly held to have been established in the case of Marbury v. Madison , which was argued
before the Supreme Court in A similar system was also adopted in Australia. Constitutional Court of the
Czech Republic In , Czechoslovakia adopted a system of judicial review by a specialized court, the
Constitutional Court as written by Hans Kelsen , a leading jurist of the time. This system was later adopted by
Austria and became known as the Austrian System , also under the primary authorship of Hans Kelsen, being
emulated by a number of other countries. In these systems, other courts are not competent to question the
constitutionality of primary legislation; they often may, however, initiate the process of review by the
Constitutional Court. In specific jurisdictions[ edit ].
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Instead, he proposed an end run by adding to the Court new members who would presumably be more
amenable to his goalsâ€”one for each sitting justice at least 70 years of age, of whom there were six at the
time. The problem with the Court was simply that its members were too old and crusty to understand and
respond to the economic problems of the day. Just three weeks after his address, and two months after
announcing his reform legislation, Roosevelt watched the Court uphold a Washington State minimum-wage
law. Justice Owen Roberts, a swing voter who had consistently joined four conservatives opposing New
Dealâ€”type laws, suddenly switched sides. It appears that Roosevelt, through his browbeating and his
massive electoral victory, asserted enough political pressure over the Court to win its acquiescence. Today it is
worth keeping in mind historical incidents such as this. Traditions, truths, behavioral norms, and moral
warrants are irrelevant; all that matters is whether adversaries can bring force to bear. The courts have not
ruled on the merits and legality of the executive order, so this churlish nod to judicial deference appears to be
another feint. How many rebukes can he take? How long before he devises his own plan to get his way?
Throughout his career in politics and business, Trump has shown that nothing short of coercive power will
contain him. He asks for neither permission nor forgiveness. Thus has Trump repeatedly avoided his civic
duty to pay taxes and bullied his way out of contracts. Where law is on his side, he will always
self-aggrandize, even if conventional notions of the right or good demand otherwise. Where the law is against
him, he has relied on his money and lawyers to escape prosecution. If he cannot do that, he at least avoids
accepting responsibility for wrongs committed and harms done. For instance, early in his career, when the
federal government sued his real estate firm for discriminating against black renters, Trump settled without
admitting guilt. And, as a series of reports in The Washington Post by David Fahrenthold document, Trump
abused his charitable foundation for purposes of self-dealing and relied on dodgy tax schemes to get away
with it. During his presidential campaign, Trump was endlessly chastised for ignoring all the usual political
norms. Similarly, he refuses to resolve his conflicts of interest, instead doing the least the law requires while
throwing a few small bones to a public anxious about corruption. He repeatedly lied about the incidence of
crime and terrorism and has continued to do so in office. When questioned on these and other fabrications, he
and his adjuncts inflate them. They are never chastened. He does what he wants and challenges others to hold
him accountable. This is a dangerous disposition in a president. As a private citizen, Trump had to respect the
law to some degree, lest its coercive power get in his way. As president, he is still enjoined to respect the law,
but it is now his job to carry out that law. This means that the credible threat of legal coercion is much
reduced. He can do as he wishes and refuse to execute the law against himself. He may not succeed, but only
if it is politically impossible. The president, we are inclined to believe, is not above the law. Indeed, the
Constitution tells us as much. But this is just a fine phrase. The president is only beholden to law if he believes
he is or if someone can force him to be. For in our system the courts can only speak; they cannot act. The
courts, including the Supreme Court, may tell the president he is wrong on the law, but the material force of
the federal government is invested in the executive. The White House can carry on as it pleases, limited only
by the will of the voters exercised every four years or by Congress, through the impeachment power. No less a
luminary than President Abraham Lincoln showed as much. Sanford, which held that Congress had no power
to regulate slavery in U. Yet Congress voted that year to prohibit slavery in all existing and future territories,
and Lincoln signed the law. In doing so, Lincoln arguably followed a bit of wisdom offered by another
American of high standing, Thomas Jefferson. The laws of necessity, of self preservation, of saving the
country when in danger are of higher obligation. It is not hard to envision Trump, who is convinced that the
United States is in mortal peril from immigrants and terrorists, acting on a similar sense of righteousness.
What is more, when Lincoln rebuffed the Supreme Court, he may have been acting on his constitutional
authority. We are used to thinking of the Court as the final arbiter of what the law is and what the Constitution
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allows. On this reading, the Court appropriated such power in the case of Marbury v. Madison , and nearly
everyone has spent the past two hundred years deluding themselves. Only Congress, exercising its power to
impeach, and the voters, can slow the administration down. The legal thinking behind this view is complex
and certainly open to debate. Indeed, it is a minority position primarily associated with unyielding originalists,
often aligned with the Federalist Society. What is more, originalism cuts both ways here. Why an originalist
account should be necessary or itself supremeâ€”originalism and analogs being absent from the
Constitutionâ€”remains mysterious. Whatever the arguments pro and con, the Trump administration is an
ideal vehicle for the conservative case against judicial review. Trump is surrounded by extreme political and
policy entrepreneurs who have already shown themselves willing to upset even the least controversial
expectations. Top adviser Steve Bannon has made no secret of his intent to transform government at every
level. Since the first day of his campaign, he has dispensed with half a century of carefully cultivated GOP
dog-whistling in favor of explicit racism. It is, after all, just a tradition, according to the sorts of constitutional
interpreters likely to be embraced in this Oval Office. And even if the courts do not acquiesce to such
monumental revisionism, the administration is the entity tasked with enforcing court decisions, which means
that precious little can stop it. The courts can still give the administration much of what it wants without
inviting challenges to their powers of review. The Supreme Court conceded to Roosevelt while preserving its
authority. But do you expect the Trump administration to play that card only once? Are men such as Trump
and Bannon, demonstrably ruthless in their pursuit of financial and political gain, to be trusted with such
powers of intimidation? At the moment, we can only wonder, but what we know of them counsels severe
doubt. We should consider both of these real possibilities: In either circumstance, judges themselves present
no obstacle to a defiant executive. For opponents of judicial review, this is precisely as it should be. For
anyone who values the courts as effective sources of checks and balances, this is a troubling moment. Simon
Waxman is a freelance writer and editor.
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Chapter 6 : Short Circuit: A Roundup of Recent Federal Court Decisions - Volokh Conspiracy : calendrierde
Judicial review is a part of the checks and balances system in which the judiciary branch of the government supervises
the legislative and executive branches of the government. To explore this concept, consider the following judicial review
definition.

These sometimes extend no farther than to the injury of the private rights of particular classes of citizens, by
unjust and partial laws. Here also the firmness of the judicial magistracy is of vast importance in mitigating
the severity and confining the operation of such laws. It not only serves to moderate the immediate mischiefs
of those which may have been passed, but it operates as a check upon the legislative body in passing them;
who, perceiving that obstacles to the success of iniquitous intention are to be expected from the scruples of the
courts, are in a manner compelled, by the very motives of the injustice they meditate, to qualify their attempts.
This is a circumstance calculated to have more influence upon the character of our governments, than but few
may be aware of. In the years from to , state courts in at least seven of the thirteen states had engaged in
judicial review and had invalidated state statutes because they violated the state constitution or other higher
law. These courts reasoned that because their state constitution was the fundamental law of the state, they must
apply the state constitution rather than an act of the legislature that was inconsistent with the state constitution.
The provisions of the Constitution[ edit ] The text of the Constitution does not contain a specific reference to
the power of judicial review. The judicial power of the United States, shall be vested in one Supreme Court,
and in such inferior courts as the Congress may from time to time ordain and establish. The judicial power
shall extend to all cases, in law and equity, arising under this Constitution, the laws of the United States, and
treaties made, or which shall be made, under their authority. In all cases affecting ambassadors, other public
ministers and consuls, and those in which a state shall be party, the Supreme Court shall have original
jurisdiction. In all the other cases before mentioned, the Supreme Court shall have appellate jurisdiction , both
as to law and fact, with such exceptions, and under such regulations as the Congress shall make. This
Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties
made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land;
and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the
Contrary notwithstanding. The power of judicial review has been implied from these provisions based on the
following reasoning. It is the inherent duty of the courts to determine the applicable law in any given case. The
Supremacy Clause says "[t]his Constitution" is the "supreme law of the land. Federal statutes are the law of
the land only when they are "made in pursuance" of the Constitution. State constitutions and statutes are valid
only if they are consistent with the Constitution. Any law contrary to the Constitution is void. The federal
judicial power extends to all cases "arising under this Constitution. All judges are bound to follow the
Constitution. If there is a conflict, the federal courts have a duty to follow the Constitution and to treat the
conflicting statute as unenforceable. The Supreme Court has final appellate jurisdiction in all cases arising
under the Constitution, so the Supreme Court has the ultimate authority to decide whether statutes are
consistent with the Constitution. The greatest number of these references occurred during the discussion of the
proposal known as the Virginia Plan. The "council of revision" would have included the President along with
some federal judges. Several delegates objected to the inclusion of federal judges on the council of revision.
They argued the federal judiciary, through its power to declare laws unconstitutional, already had the
opportunity to protect against legislative encroachment, and the judiciary did not need a second way to negate
laws by participating in the council of revision. For example, Elbridge Gerry said federal judges "would have
a sufficient check against encroachments on their own department by their exposition of the laws, which
involved a power of deciding on their constitutionality. In some states the judges had actually set aside laws,
as being against the constitution. This was done too with general approbation. In this character they have a
negative on the laws. Join them with the executive in the revision, and they will have a double negative. Other
delegates argued that if federal judges were involved in the law-making process through participation on the
council of revision, their objectivity as judges in later deciding on the constitutionality of those laws could be
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impaired. For example, James Madison said: In all, fifteen delegates from nine states made comments
regarding the power of the federal courts to review the constitutionality of laws. All but two of them supported
the idea that the federal courts would have the power of judicial review. Including these additional comments
by Convention delegates, scholars have found that twenty-five or twenty-six of the Convention delegates
made comments indicating support for judicial review, while three to six delegates opposed judicial review. In
each of these conventions, delegates asserted that the proposed Constitution would allow the courts to exercise
judicial review. There is no record of any delegate to a state ratifying convention who indicated that the
federal courts would not have the power of judicial review. For the power of the Constitution predominates.
Anything, therefore, that shall be enacted by Congress contrary thereto will not have the force of law. If the
general legislature should at any time overleap their limits, the judicial department is a constitutional check. If
the United States go beyond their powers, if they make a law which the Constitution does not authorize, it is
void; and the judicial power, the national judges, who, to secure their impartiality, are to be made independent,
will declare it to be void. Publications by over a dozen authors in at least twelve of the thirteen states asserted
that under the Constitution, the federal courts would have the power of judicial review. There is no record of
any opponent to the Constitution who claimed that the Constitution did not involve a power of judicial review.
The most extensive discussion of judicial review was in Federalist No. Hamilton stated that under the
Constitution, the federal judiciary would have the power to declare laws unconstitutional. Hamilton asserted
that this was appropriate because it would protect the people against abuse of power by Congress: The
interpretation of the laws is the proper and peculiar province of the courts. A constitution is, in fact, and must
be regarded by the judges, as a fundamental law. It therefore belongs to them to ascertain its meaning, as well
as the meaning of any particular act proceeding from the legislative body. If there should happen to be an
irreconcilable variance between the two, that which has the superior obligation and validity ought, of course,
to be preferred; or, in other words, the Constitution ought to be preferred to the statute, the intention of the
people to the intention of their agents. Nor does this conclusion by any means suppose a superiority of the
judicial to the legislative power. It only supposes that the power of the people is superior to both; and that
where the will of the legislature, declared in its statutes, stands in opposition to that of the people, declared in
the Constitution, the judges ought to be governed by the latter rather than the former. They ought to regulate
their decisions by the fundamental laws, rather than by those which are not fundamental Thirteen independent
courts of final jurisdiction over the same causes, arising upon the same laws, is a hydra in government, from
which nothing but contradiction and confusion can proceed. Robert Yates , writing under the pseudonym
"Brutus", stated: They are to give the constitution an explanation, and there is no power above them to set
aside their judgment. The supreme court then have a right, independent of the legislature, to give a
construction to the constitution and every part of it, and there is no power provided in this system to correct
their construction or do it away. If, therefore, the legislature pass any laws, inconsistent with the sense the
judges put upon the constitution, they will declare it void. Section 25 of the Judiciary Act provided for the
Supreme Court to hear appeals from state courts when the state court decided that a federal statute was invalid,
or when the state court upheld a state statute against a claim that the state statute was repugnant to the
Constitution. This provision gave the Supreme Court the power to review state court decisions involving the
constitutionality of both federal statutes and state statutes. The Judiciary Act thereby incorporated the concept
of judicial review. Court decisions from to [ edit ] Between the ratification of the Constitution in and the
decision in Marbury v. Madison in , judicial review was employed in both the federal and state courts. A
detailed analysis has identified thirty-one state or federal cases during this time in which statutes were struck
down as unconstitutional, and seven additional cases in which statutes were upheld but at least one judge
concluded the statute was unconstitutional. Three federal circuit courts found that Congress had violated the
Constitution by passing an act requiring circuit court judges to decide pension applications, subject to the
review of the Secretary of War. These circuit courts found that this was not a proper judicial function under
Article III. These three decisions were appealed to the Supreme Court, but the appeals became moot when
Congress repealed the statute while the appeals were pending. The Court apparently decided that the act
designating judges to decide pensions was not constitutional because this was not a proper judicial function.
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This apparently was the first Supreme Court case to find an act of Congress unconstitutional. However, there
was not an official report of the case and it was not used as a precedent. United States , 3 U. It was argued that
a federal tax on carriages violated the constitutional provision regarding "direct" taxes. The Supreme Court
upheld the tax, finding it was constitutional. Although the Supreme Court did not strike down the act in
question, the Court engaged in the process of judicial review by considering the constitutionality of the tax.
The case was widely publicized at the time, and observers understood that the Court was testing the
constitutionality of an act of Congress. Hylton , 3 U. The Court reviewed a Virginia statute regarding
pre-Revolutionary war debts and found that it was inconsistent with the peace treaty between the United States
and Great Britain. Relying on the Supremacy Clause, the Court found the Virginia statute invalid. Virginia , 3
U. This holding could be viewed as an implicit finding that the Judiciary Act of , which would have allowed
the Court jurisdiction, was unconstitutional in part. However, the Court did not provide any reasoning for its
conclusion and did not say that it was finding the statute unconstitutional. In response, ten states passed their
own resolutions disapproving the Kentucky and Virginia resolutions. Madison, a number of state legislatures
stated their understanding that under the Constitution, the federal courts possess the power of judicial review.
Madison[ edit ] Main article: Madison , 5 U. Marbury was the first Supreme Court decision to strike down an
act of Congress as unconstitutional. Chief Justice John Marshall wrote the opinion for a unanimous Court. The
case arose when William Marbury filed a lawsuit seeking an order a " writ of mandamus " requiring the
Secretary of State, James Madison, to deliver to Marbury a commission appointing him as a justice of the
peace. However, the Constitution describes the cases in which the Supreme Court has original jurisdiction, and
does not include mandamus cases. Therefore, "an act of the Legislature repugnant to the Constitution is void.
It would be an "absurdity", said Marshall, to require the courts to apply a law that is void. Rather, it is the
inherent duty of the courts to interpret and apply the Constitution, and to determine whether there is a conflict
between a statute and the Constitution: It is emphatically the province and duty of the Judicial Department to
say what the law is. Those who apply the rule to particular cases must, of necessity, expound and interpret that
rule. If two laws conflict with each other, the Courts must decide on the operation of each. So, if a law be in
opposition to the Constitution, if both the law and the Constitution apply to a particular case, so that the Court
must either decide that case conformably to the law, disregarding the Constitution, or conformably to the
Constitution, disregarding the law, the Court must determine which of these conflicting rules governs the case.
This is of the very essence of judicial duty. If, then, the Courts are to regard the Constitution, and the
Constitution is superior to any ordinary act of the Legislature, the Constitution, and not such ordinary act,
must govern the case to which they both apply
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Chapter 7 : Judicial review - Wikipedia
Though judicial review is usually associated with the U.S. Supreme Court, which has ultimate judicial authority, it is a
power possessed by most federal and state courts of law in the United States. The concept is an American invention.
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The power of judicial review has in effect given a nonelected body of nine persons ultimate power over the people's
elected body of representatives -- a circumstance never intended by a Constitution oriented toward the placing of the
power of governing in the hands of those elected by the people.
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