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Where the parties on either side are very numerous, and cannot, without manifest inconvenience and
oppressive delays in the suit, be all brought before it, the court in its discretion may dispense with making all
of them parties, and may proceed in the suit, having sufficient parties before it to represent all the adverse
interests of the plaintiffs and the defendants in the suit properly before it. But in such cases, the decree shall be
without prejudice to the rights and claims of all the absent parties. Modern developments[ edit ] A major
revision of the FRCP in radically transformed Rule 23, made the opt-out class action the standard option, and
gave birth to the modern class action. Entire treatises have been written since to summarize the huge mass of
law that sprang up from the revision of Rule The Advisory Committee that drafted the new Rule 23 in the
mids was influenced by two major developments. First was the suggestion of Harry Kalven, Jr. For example, a
environmental law treatise reprinted the entire text of Rule 23 and mentioned "class actions" 14 times in its
index. In the s, the U. Supreme Court issued a number of decisions which strengthened the "federal policy
favoring arbitration ". In , the U. Concepcion that the Federal Arbitration Act of preempts state laws that
prohibit contracts from disallowing class-action lawsuits, which will make it more difficult for consumers to
file class-action lawsuits. The dissent pointed to a saving clause in the federal act which allowed states to
determine how a contract or its clauses may be revoked. Dukes and later in Comcast Corp. One study of
federal settlements required the researcher to manually search databases of lawsuits for the relevant records,
although state class actions were not included due to the difficulty in gathering the information. First,
aggregation can increase the efficiency of the legal process, and lower the costs of litigation. Second, a class
action may overcome "the problem that small recoveries do not provide the incentive for any individual to
bring a solo action prosecuting his or her rights". Van Ru Credit Corp. For example, thousands of shareholders
of a public company may have losses too small to justify separate lawsuits, but a class action can be brought
efficiently on behalf of all shareholders. Perhaps even more important than compensation is that class
treatment of claims may be the only way to impose the costs of wrongdoing on the wrongdoer, thus deterring
future wrongdoing. Third, class-action cases may be brought to purposely change behavior of a class of which
the defendant is a member. Flood was a landmark case decided by the California Supreme Court that aimed at
purposefully changing the behavior of doctors, encouraging them to report suspected child abuse. Otherwise,
they would face the threat of civil action for damages in tort proximately flowing from the failure to report the
suspected injuries. Previously, many physicians had remained reluctant to report cases of apparent child abuse,
despite existing law that required it. Fourth, in "limited fund" cases, a class action ensures that all plaintiffs
receive relief and that early-filing plaintiffs do not raid the fund i. A class action in such a situation centralizes
all claims into one venue where a court can equitably divide the assets amongst all the plaintiffs if they win the
case. Finally, a class action avoids the situation where different court rulings could create "incompatible
standards" of conduct for the defendant to follow. For example, a court might certify a case for class treatment
where a number of individual bond-holders sue to determine whether they may convert their bonds to common
stock. Refusing to litigate the case in one trial could result in different outcomes and inconsistent standards of
conduct for the defendant corporation. Thus, courts will generally allow a class action in such a situation. The
Advisory Committee Note to Rule 23, for example, states that mass torts are ordinarily "not appropriate" for
class treatment. Class treatment may not improve the efficiency of a mass tort because the claims frequently
involve individualized issues of law and fact that will have to be re-tried on an individual basis. Mass torts
also involve high individual damage awards; thus, the absence of class treatment will not impede the ability of
individual claimants to seek justice. Other cases, however, may be more conducive to class treatment.
Class-action lawsuits are an important and valuable part of the legal system when they permit the fair and
efficient resolution of legitimate claims of numerous parties by allowing the claims to be aggregated into a
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single action against a defendant that has allegedly caused harm. Criticisms[ edit ] There are several criticisms
of class actions. Class members often receive little or no benefit from class actions. These " coupon
settlements " which usually allow the plaintiffs to receive a small benefit such as a small check or a coupon for
future services or products with the defendant company are a way for a defendant to forestall major liability by
precluding a large number of people from litigating their claims separately, to recover reasonable
compensation for the damages. However, existing law requires judicial approval of all class-action
settlements, and in most cases class members are given a chance to opt out of class settlement, though class
members, despite opt-out notices, may be unaware of their right to opt out because they did not receive the
notice, did not read it, or did not understand it. The Class Action Fairness Act of addresses these concerns.
Coupon settlements may be scrutinized by an independent expert before judicial approval in order to ensure
that the settlement will be of value to the class members 28 U. Ethics[ edit ] Class action cases present
significant ethical challenges. Defendants can hold reverse auctions and any of several parties can engage in
collusive settlement discussions. Subclasses may have interests that diverge greatly from the class but may be
treated the same. Proposed settlements could offer some groups such as former customers much greater
benefits than others. In one paper presented at an ABA conference on class actions in , authors commented
that "competing cases can also provide opportunities for collusive settlement discussions and reverse auctions
by defendants anxious to resolve their new exposure at the most economic cost". For example, in , the Roman
Catholic Archdiocese of Portland in Oregon was sued as part of the Catholic priest sex-abuse scandal. This
was done to include their assets local churches in any settlement. Mass actions[ edit ] In a class action, the
plaintiff seeks court approval to litigate on behalf of a group of similarly situated persons. Not every plaintiff
looks for, or could obtain, such approval. Because mass actions operate outside the detailed procedures laid
out for class actions, they can pose special difficulties for both plaintiffs, defendants, and the court. For
example, settlement of class actions follows a predictable path of negotiation with class counsel and
representatives, court scrutiny, and notice. There may not be a way to uniformly settle all of the many claims
brought via a mass action. Class action legislation[ edit ] Class actions were recognized in "Halabi" leading
case Supreme Court , Australia and New Zealand[ edit ] Class actions became part of the Australian legal
landscape only when the Federal Parliament amended the Federal Court of Australia Act "the FCAA" in to
introduce the "representative proceedings", the equivalent of the American "class actions". However, a group
can bring litigation through the action of a representative under the High Court Rules which provide that one
or a multitude of persons may sue on behalf of, or for the benefit of, all persons "with the same interest in the
subject matter of a proceeding". The presence and expansion of litigation funders have been playing a
significant role in the emergence of class actions in New Zealand. For example, the "Fair Play on Fees"
proceedings in relation to penalty fees charged by banks was funded by Litigation Lending Services LLS , a
company specializing in the funding and management of litigation in Australia and New Zealand. It was the
biggest class-action suit in New Zealand history. In these cases the individual consumers assigned their claims
to one entity, who has then brought an ordinary two party lawsuit over the assigned claims. The monetary
benefits were redistributed among the class. This technique, soon labelled as "class action Austrian style",
allows for a significant reduction of overall costs. The Austrian Supreme Court, in a recent judgment, has
confirmed the legal admissibility of these lawsuits under the condition that all claims are essentially based on
the same grounds. The Austrian Parliament has unanimously requested the Austrian Federal Minister for
Justice to examine the possibility of new legislation providing for a cost-effective and appropriate way to deal
with mass claims. With the aid of a group of experts from many fields, the Justice Ministry began drafting the
new law in September, With the individual positions varying greatly, a political consensus could not be
reached. All provinces permit plaintiff classes and some permit defendant classes. Quebec was the first
province to enact class proceedings legislation in Ontario was next with the Class Proceedings Act, As of , 9
of 10 provinces have enacted comprehensive class actions legislation. Dutton, [] 2 S. Court rulings have
determined that this permits a court in one province to include residents of other provinces in the class action
on an "opt-out" basis. Recent judicial opinions have indicated that provincial legislative national opt-out
powers should not be exercised to interfere with the ability of another province to certify a parallel class action
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for residents of other provinces. The first court to certify will generally exclude residents of provinces whose
courts have certified a parallel class action. However, in the Vioxx litigation, two provincial courts recently
certified overlapping class actions whereby Canadian residents are class members in two class actions in two
provinces. This means that the class action is designed to declare the defendant generally liable with erga
omnes effects if and only if the defendant is found liable, and the declaratory judgment can be used then to
pursue damages in the same procedure or in individual ones in different jurisdictions. If the latter is the case,
the liability cannot be discussed but only the damages. This is the case when defendants can identify and
compensate consumer directly, i. In such cases the judge can skip the compensatory stage and order redress
directly. Salient cases have been Condecus v. On January 4, , President Chirac urged changes that would
provide greater consumer protection. A draft bill was proposed in April , but did not pass. Following the
change of majority in France in , the new government proposed introducing class actions into French law. The
project of "loi Hamon" of May aims to limit the class action to consumer and competition disputes. The law
was passed on March 1, Please update this article to reflect recent events or newly available information. It
does not apply to any other civil law proceeding. The effects of the new law will be monitored over the next
five years. It contains a sunset clause, and it will automatically cease to have effect on November 1, , unless
the legislature decides to prolong the law, or extend it to other mass civil case proceedings. Consumer
associations can file claims on behalf of groups of consumers to obtain judicial orders against corporations
that cause injury or damage to consumers. On November 19, , the Senato della Repubblica passed a class
action law in Finanziaria , a financial document for the economy management of the government. Now from
10 December , in order of Italian legislation system, the law is before the House and has to be passed also by
the Camera dei Deputati, the second house of Italian Parliament, to become an effective law. To date, no such
law has been enacted, but scholars demonstrated that class actions azioni rappresentative do not contrast with
Italian principles of civil procedure. Class action is regulated by art.
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Because divorce is one of the most common legal issues throughout the country, many people have different
versions or opinions about North Carolina divorce laws and how the legal process works. The fact is that
family law varies widely from state to state, which means that one state handles the divorce process differently
from another state. Also, the knowledge an average person has about say a certain divorce law may no longer
be in effect due to frequent changes in the North Carolina family law statutes. The bottom line is getting
advice regarding the divorce process from non-lawyers or from attorneys that do not solely practice divorce or
family law often leads to misinformation. North Carolina Divorce Process The legal process of getting a
divorce or absolute divorce in North Carolina involves filing a complaint with the court by the petitioning
spouse. The other spouse needs to be served with the complaint. In case of failure of the other spouse to
respond to the served complaint, the petitioning spouse may get the divorce within 60 days. These rights
cannot be taken back once they are waived. Going through a divorce is an extremely stressful process,
especially when you have to appear in court due to the failure of reaching an agreement. Because we
understand the difficulties people typically experience when going through a divorce, we will consider all
cost-effective alternatives to settle your case. Reaching an agreement with your spouse will reduce your legal
expenditures and allows you to actively finalize your case. North Carolina Divorce Mediation In North
Carolina, you will have to attend mediation if equitable distribution of property or child custody is involved in
your divorce case. You and your spouse will then negotiate the settlement of your case at mediation. If an
agreement with your spouse is not reached and litigation is the only option left, an experienced NC divorce
attorney can help prepare you for your hearings and help you focus on the most important factors to help you
succeed in your case. Either of the spouses can obtain an absolute divorce by filing a complaint with any court
in North Carolina, and not necessarily in the court of the county where you or your spouse lived during the
marriage. While a court case needs to be filed to obtain judgment for absolute divorce, you may not need to go
to court if you hire the legal services of an NC divorce attorney. In order to get a divorce in North Carolina,
the court only requires that the couple has lived apart for at least 12 months without the need to show proof of
the separation. The only information needed is the date when the couple started living apart and that at least
one party in the marriage intends the separation to be permanent. The marriage must have not resumed during
the month separation period. If the court finds out that the marriage has resumed within the separation period,
the time will be reset to another 12 months in order to obtain a divorce. The complaint for divorce is usually
granted in less than 60 days depending on the county where the divorce is filed. Immediate filing for divorce is
not a requirement in North Carolina, and you may want to remain married while being separated due to
beneficial reasons such as social security and health insurance. Our team of experienced attorneys can help
you determine the proper timing for filing the divorce in such a way that your rights are protected. For filing
an absolute divorce in N.
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I am sending this memorandum to you because so many of my clients have asked me about whether or not
they should covey their assets into a Inter-vivos Trust living trust, grantor trust, revocable trust or irrevocable
trust. The below is the memorandum that I have started handing out to my clients who have asked that
question. In the past, only one of my clients had insisted upon creation of such a trust; whereby the greatest
majority have deemed they were not necessary, too expensive, too complex or that they could accomplish the
same results by a carefully prepared will, with testamentary trust and proper estate tax planning, including the
later use of qualified disclaimers. Since then, the same stock transfer agents are now recognizing the current
durable powers. Also, some title companies and banks are doing so. The time to complete probate proceedings
normally take 60 days; but, can possibly be performed within 30 days total my shortest time for taking in data,
preparing application to probate, have hearing, file publication notices and final inventory was 27 days. Since
most estates are not formally closed, there is no need to prolong the probate past the filing of said inventory. If
it takes longer than 90 days to complete the probate, then someone is dragging their feet clients or attorneys.
This does not imply that complex estates can possibly be closed in such a short period of time, especially if
federal estate tax returns need to be filed, and there is a need to keep the probate open until hearing from the
IRS. Audits will take cause further delays. My advice in all instances will be for you to have a properly drafted
Last Will and Testament for probating of that part of the estate that may not be included in the trust that you
create, whether left out for ad valorem tax reasons, tax reasons, simple neglect to convey over to the trust, or
otherwise. Without a Will, the Administration expenses can be enormous. And do not think for a second that
the Court appointed Administrator will not ask the court to order the Trustee to convey to the Estate such
assets as will be necessary to pay for such costs, including the creditors of the estate. With a Will, you can
name your Executor; and without one, the Court can name anyone - there is a list of relatives that normally
have first choice, but the court could find their interests to be adverse to that of the estate or could otherwise
disqualify those heirs. There has been a lot of discussion the last couple of years concerning the need to create
living trusts in lieu of having Wills. There are numerous Trust Kits for do-it-yourselfers to use to save attorney
fees. There are a lot of charlatans out there promising that their kit is the best and will fit the requirements of
every state. There are non-lawyers giving legal advice as to which type of trusts to set up and how to bypass
probate proceedings. There are even computer programs for creating your own trust. Someone will be
seriously damaged by such activity. Keep all of these documents in a safe place so that your heirs will know
who to sue later in the event someone is damaged. If anyone is to consider living trusts not a living will which is a directive to physician to pull the life-support system if one is brain dead , they must seek competent
legal advice and pay well for that advice. Do not use store bought forms for do-it-yourself brain surgery and
do not use store bought forms for do-it-yourself living trusts. The results of either could be a disaster. There
are very much a need for testamentary trusts and carefully drafted Wills. The questions most Texas residents
and probably most non-Texans should ask of this person selling you a kit or form are: Is that person bonded or
have malpractice insurance? What are the expenses to be expected in the drafting of the trust agreement; and
what are the comparable expenses of a Texas probate of a properly drawn Will providing for Independent
Executorship? Why do they need to lie to sell a product or a service? What are the expenses to be expected in
the yearly operation of the trusts? What additional tax preparation expenses should I or the trust expect? What
effect will the creation of the trust have on the Texas homestead exemptions and how are you safeguarded that
this valuable exemption has not been nullified? Can the trust be set aside by a guardianship proceeding
involving the trustor, trustee or beneficiary? If a creditor files for guardianship, what protection do I have
pursuant to Section Can the trust be set aside by a bankruptcy proceeding regarding the trustor, trustee, or
beneficiary? Should the trustee be bonded, and who will sell the bond and at what cost? Does the trust violate
the Laws Against Perpetuities? Will my heirs or beneficiaries get a stepped-up basis of the trust assets upon
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my death as per Section , I. How much tax loss will that be to my beneficiaries if they lose such a stepped-up
basis? Will there be a gift tax to pay by the creation of the trust? Is it still possible that I should have a Last
Will and Testament and that my heirs should see to its probate? How often do I have to convey subsequently
acquired assets to the trust in order to make them trust assets? What if I do not execute and immediately record
deeds and bills of sale of my assets over into the trust? What if I do not change all of my stock certificates,
bank account, bonds, certificates of deposits, etc. What if I do not acquire a new IRS account number for the
trust? What will happen to Subchapter S corporation stock that I own at the time of creation of this trust or at
the time of my death? Will my estate still have to file a Federal Estate Tax return upon my death and will the
trust assets be included in said gross estate? If so, how has this trust saved my estate any taxes that a
testamentary trust could not have also saved? What happens if the trustees refuse to serve or become
incapacitated or steal from the trust? How much can this cost? Will my banks, stock companies and other
businesses deal with said trust without having been provided a copy of the trust document? What happens to
my property if I do not have a Will and some of my assets are declared not to be included in my trust? At what
expense can my heirs anticipate if such occurs? Will my trust assets be considered if I attempt to qualify for
Medicaid? The fact that I will no longer technically own my homestead, will that fact prevent my qualifying
for Medicaid? If the proceeds and income of the trust are subject to my control, what would prevent a creditor
or court appointed guardian from getting a court order to attach said income? If I conveyed all of my assets
into the trust, will that in fact make me insolvent? Will such conveyance of a qualified IRA or other vested
retirement plan into the trust cause early penalties? Can qualified pension plans be so converted into the trust?
If not, what will happen to the proceeds? Will any of those gifts be included in my federal estate tax? How can
it be done so that I do not lose such exemptions? If I make it an irrevocable trust and name a third party as
trustee, will I be able to make any future decisions as to the trust income or disbursal to me? As to public
records, almost all of your prior dealings regarding automobiles, credit cards, and property ownership are
public documents. Will not the conveyance of all of your assets that require recordation or transfer of title
involve public records? Or, forget to file proper tax returns? Would the creation of the trust and the
conveyance of mortgaged property into the trust cause an acceleration of the note under its due on resale
clause? Will the transfer of an installment obligation due and payable to me over into the trust cause me to
have to accelerate recognition of the deferred installment sales gain? My heirs under a Will would receive the
same holding period for determining a long term versus short time gain; however, will the beneficiaries under
a trust be so lucky? Can a trust use a fiscal year like an estate can? What are the benefits of creating a
unfunded living trust now and then funding it when a disability occurs? Ask how this can be done. What can
be accomplished with a current Durable Power of Attorney? Limited power of attorney? These can, of course,
be terminated by the filing of guardianship proceedings. If I convey all my assets into the trust and then die,
who decides when and if my estate should file federal estate tax returns, qualified disclaimers, selection of
alternate valuation date, inheritance tax returns, having appraisals made of the property, including appraisals
of trust assets? Will new appraisals be necessary? What if the Trustee does not know to do this or fails to do
it? What is the consequence? What happens to the unlimited marital deduction? What happens to the qualified
elections for valuation of farm and agricultural properties and for valuation of family businesses? Will a Trust
vehicle do the same? Unless you get satisfactory responses to all of the above questions, it may be wise for
you to hold off creating such a trust until you do in fact receive competent advice from tax advisers,
accountants and board certified estate tax planners. During these times, no one wants to throw money away
needlessly.
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