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Early history[ edit ] Basic concepts of international law such as treaties can be traced back thousands of years.
In peace and in war, an inter-state culture evolved that prescribed certain rules for how these states would
interact. These rules did not apply to interactions with non-Greek states, but among themselves the Greek
inter-state community resembled in some respects the modern international community. The Roman Empire
did not develop an international law, as it acted without regard to any external rules in its dealings with those
territories that were not already part of the empire. The Romans did, however, form municipal laws governing
the interactions between private Roman citizens and foreigners. These laws, called the jus gentium as opposed
to the jus civile governing interactions between citizens codified some ideas of basic fairness, and attributed
some rules to an objective, independent " natural law. Nation-states[ edit ] After the fall of the Roman Empire
and the collapse of the Holy Roman Empire into independent cities, principalities, kingdoms and nations, for
the first time there was a real need for rules of conduct between a large international community. International
trade was the real catalyst for the development of objective rules of behaviour between states. Without a code
of conduct, there was little to guarantee trade or protect the merchants of one state from the actions of another.
Economic self-interest drove the evolution of common international trade rules, and most importantly the rules
and customs of maritime law. As international trade, exploration and warfare became more involved and
complex, the need for common international customs and practices became even more important. The
Hanseatic League of the more than entities in what is now Germany, Scandinavia, and the Baltic states
developed many useful international customs, which facilitated trade and communication among other things.
The Italian city-states developed diplomatic rules, as they began sending ambassadors to foreign capitals.
Treatiesâ€”agreements between governments intended to be bindingâ€”became a useful tool to protect
commerce. Hugo Grotius International practices, customs, rules and treaties proliferated to the point of
complexity. Several scholars sought to compile them all into organized treatises. Before Hugo Grotius , most
European thinkers treated law as something independent of mankind, with its own existence. Some laws were
invented by men, but ultimately they reflected the essential natural law. Grotius was no different, except in
one important respect: Unlike the earlier thinkers, who believed that the natural law was imposed by a deity,
Grotius believed that the natural law came from an essential universal reason, common to all men. This
rationalist perspective enabled Grotius to posit several rational principles underlying law. Law was not
imposed from above, but rather derived from principles. Foundation principles included the axioms that
promises must be kept, and that harming another requires restitution. These two principles have served as the
basis for much of subsequent international law. Apart from natural-law principles, Grotius also dealt with
international custom, or voluntary law. Grotius emphasized the importance of actual practices, customs and
treatiesâ€”what "is" doneâ€”as opposed to normative rules of what "ought to be" done. This positivist
approach to international law strengthened over time. As nations became the predominant form of state in
Europe, and their man-made laws became more important than religious doctrines and philosophies, the law of
what "is" similarly became more important than the law of what "ought to be. Treaty of Westphalia The
Westphalian treaties of were a turning point in establishing the principle of state sovereignty as a cornerstone
of the international order. However the first attempts at formulating autonomous theories of international law
occurred before this, in Spain, in the 16th century. Ius inter gentes corresponds to modern international law. In
, Hugo Grotius followed with the first systematic treatise on international law, de iure belli ac pacis , which
dealt with the laws of war and peace. Still, in the 17th and 18th centuries, the idea of natural law as a basis for
international law remained influential, and were further expressed in the works of Samuel von Pufendorf and
Christian Wolff. Yet, in the second half of the 18th century, a shift occurs towards positivism in international
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law. In addition, the idea of international law as a means for maintaining international peace is challenged due
to the increasing tensions between the European great powers France, Prussia , Great-Britain , Russia and
Austria. At the end of the century, Immanuel Kant believes that international law as a law that can justify war
does not serve the purpose of peace anymore, and therefore argues in Perpetual Peace Zum Ewigen Frieden,
and the Metaphysics of Morals Metaphysik der Sitten, for creating a new kind of international law. After
World War I, an attempt was made to establish such a new international law of peace, of which the League of
Nations was considered to be one of the cornerstones, but this attempt failed. The Charter of the United
Nations in fact reflects the fact that the traditional notion of state sovereignty remains the key concept in the
law of nations. The League of Nations[ edit ] Main article: The League of Nations , established after the war,
attempted to curb invasions by enacting a treaty agreement providing for economic and military sanctions
against member states that used "external aggression" to invade or conquer other member states. An
international court was established, the Permanent Court of International Justice , to arbitrate disputes between
nations without resorting to war. Meanwhile, many nations signed treaties agreeing to use international
arbitration rather than warfare to settle differences. International crises, however, demonstrated that nations
were not yet committed to the idea of giving external authorities a say in how nations conducted their affairs.
Aggression on the part of Germany, Italy and Japan went unchecked by international law, and it took a Second
World War to end it. The League of Nations was re-attempted through another treaty organization, the United
Nations. The postwar era has been a highly successful one for international law. International cooperation has
become far more commonplace, though of course not universal. Importantly, nearly two hundred nations are
now members of the United Nations, and have voluntarily bound themselves to its charter. Even the most
powerful nations have recognized the need for international cooperation and supports, and have routinely
sought international agreement and consent before engaging in acts of war. International law is, of course,
only partly about the conduct of war. Most rules are civil, concerning the delivery of mail, trade, shipping, air
travel, and the like. Most rules are obeyed routinely by most countries, because the rules make life easier for
all concerned. The rules are rarely disputed. But some international law is extremely political and hotly
debated. This includes not just the laws of warfare but also such matters as fishing rights. Modern customary
international law[ edit ] An important development in modern international law is the concept of "consent.
Now, however, merely consenting to an international practice is sufficient to be bound by it, without signing a
treaty. An evolution of the positivist approach of Grotius, the concept of consent is an element of customary
international law. Customary international law is essentially what states actually do, plus the opinio juris of
what states believe international law requires them to do. Customary international law applies to every
country, regardless of whether they have formally agreed to it. At the same time, all countries take part in
forming customary international law by their practices and decisions. As new rules arise, countries accept,
reject or modify them. When most countries are following a rule, everyone else will be held to it. Therefore,
doing nothing is the same as consenting. Nations that did not take action may find themselves bound by an
international law that is not to their advantage. Customary international law can be overruled, however, by a
treaty. For this reason, much customary international law has been agreed to formally by treaties between
nations. Modern treaty law[ edit ] Treaties are essentially contracts between countries. They are agreements by
which the parties intend to be bound. If treaties are broken, their effectiveness is weakened because there is no
guarantee that future promises will be kept. So there is a strong incentive for nations to take treaties very
seriously. Modern nations engage in a two-step procedure for entering into treaties. The first step is signing
the treaty. Being a signatory to a treaty means that a country intends to enter into the agreement. The second
step is ratifying the treaty. A country that has ratified a treaty has gone beyond merely intending to enter into
the agreement, and is now bound by it. This is a critical distinction, and sometimes a point of confusion. A
nation may be a signatory to a treaty for many years without ever having ratified it. Each country ratifies
treaties its own way. The United States requires the two-thirds support of the Senate, the upper body of its
legislature, for a treaty to be ratified; both the executive and the legislature must agree. In Canada, on the other
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hand, ratification is strictly an executive action, and no parliamentary approval is required before the nation is
bound. Modern treaties are interpreted according to the Vienna Convention on the Law of Treaties. This
convention is so widely accepted that even nations that are not parties to the convention follow it. This
prevents much squabbling and unnecessary nit-picking. It also makes treaty authors spell out what they are
trying to accomplish, to make interpretation easier, in a non-binding "preamble.
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Their progressive worldwide spread exemplifies the global society we inhabit, one governed by a system of
rules applicable to the relations among states, international and regional organizations, private companies, and
individuals. The origins of this phenomenon lie in the emergence of the first European nation-states and the
philosophical, political, economical, and practical theories regulating them. ORIGINS If it is true that in
principle in the Mesopotamian, Egyptian, Chinese, Roman and Pre-Columbian civilizations some traces of
some elements of the modern international law system can be identified, in practice their institutions and
procedures are not comparable with the ones created in Europe from the twelfth century onwards and
thereafter exported to the rest of the world. The twelfth century marks the beginning of the unification and
centralization of power in England and France, as well as the unstoppable rhythm of the Spanish reconquest of
the Iberian Peninsula. This political process occurred simultaneously with the apogee of the Hanseatic League
, which united in one system of trade the entire area from London and Bruges to Finland and Russia. In
England the flourishing local and regional trade produced a Law Merchant , which was intended to regulate
commerce and maritime operations, and which constitutes and embryonic international trade law. In the
Mediterranean, Arab control was increasingly disrupted, and the Italian city-republics of Genoa and Venice, as
later the cities of Florence and Milan, acquired a dominant role in basic finance and in the trade of cotton, silk,
camelhair, perfumes, medicines, precious stones, and other commodities. In the same period an age of
discovery was initiated when the Portuguese started to search for a direct route to the Far East, which in had
reached Madeira, in the Cape of Good Hope , and in India. The Portuguese expansion was in close
competition with a Spanish expansion, which in completed the expulsion of the Moors from the Iberian
Peninsula and discovered America; Spain, with its strongly regulated approach to overseas trade, later
projected its control over the expansive Pacific Rim. During the seventeenth century the Spaniards were
followed and eventually outstripped by the Dutch, French, and British. This tradition was heavily influenced
by the work of Thomas Aquinas â€” , who proposed that natural law applied to relations among states. During
the Age of Discovery these ideas were reexamined by, for instance, the Spanish Dominican Francisco de
Vitoria â€” who, out of concern for the aboriginal rights of American Indians, stated that the sovereignty of
the state had to be limited by natural law. Such ideas were contested, as by the Italian lawyer Alberico Gentili
â€” , whose De Jure Belli Libri Tres Three Books on the Law of War, secularized discussion of the power of
the state, and the justice and injustice of war. According to Grotius, the states could decide according to their
individual interests, but had to accept that natural law was necessary to regulate international relations,
inasmuch as it emerged from the exercise of the human reason to indicate what was morally right or wrong.
This law recognized a number of rights as belonging to the states: In making his argument, Grotius contested
the position of French philosopher Jean Bodin â€” , who argued in his Six Books of the Republic that all
power rested with the state sovereign and was indivisible, perpetual, and supreme. Nevertheless, the
intellectual debate on the limits to sovereign power in the international arena continued. In German jurist
Samuel Pufendorf â€” published Of the Law of Nature and Nations, a treatise in which he equated
international law with natural law. The conflation was contested, most notably by Richard Zouche â€” ,
Cornelis van Bynkershoek â€” , and Christian von Wolff â€” , exponents of the so-called positivist school,
which advocated the analysis of legal issues using only the empirical method, not innate principles or natural
law. The combination influenced those asserting themselves in the American and French Revolutions and,
later, in the Latin American wars of independence. The positivist approach to international law dominated
thinking in the nineteenth century and divided into two schools: The heritage of the eighteenth-century
formulation and positivist-era thinking indelibly imprinted legal thinking in the twentieth century. In time,
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after both world wars, it undergirded the creation of the Society of Nations , the United Nations , and various
Bretton Woods institutions, notably the World Bank and the International Monetary Fund. It also underlay the
General Agreement on Trade and Tariff GATT, , a juridical instrument and forum devised to liberalize and
increase international commerce, whose framework and diplomatic experience proved to be fundamental to
the creation of the World Trade Organization WTO in This principle was most notably enunciated by Grotius,
who, desiring to promote the commercial interest of Dutch overseas, proposed the principle of mare liberum
freedom of the seas. The principle of freedom of the seas was formally recognized by the Congress of Vienna
and became a keystone of modern international law. Nonetheless, its application was a subject of deep dispute
among the different maritime powers. In recent times the dispute has surfaced between developed and
underdeveloped countries. In a United Nations conference was called to address the issue; this legislated the
problem in four separate conventions: The institutions that this conference set up were later consolidated and
harmonized in the Convention of the Law of the Sea agreed, ; effective, The impact of this convention on
maritime trade is manifold: The International Law of the Sea. The Law of the Sea. Manchester University
Press, Dixon, Martin, and Robert Mccorquodlae. Cases and Materials on International Law. A Concise
History of the Law of Nations, rev. International Law, 5th edition. Cambridge University Press, University of
California Press, Jorge Guzman-Gutierrez Pick a style below, and copy the text for your bibliography.
Retrieved November 09, from Encyclopedia. Then, copy and paste the text into your bibliography or works
cited list. Because each style has its own formatting nuances that evolve over time and not all information is
available for every reference entry or article, Encyclopedia.
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Nussbaum Whatever4 February 17, at Greg February 17, at Lupin February 17, at 2: Rickey February 17, at
Daniel February 17, at It was done by some historian. The birthers misinterpret Vattel countless times. Vattel
specifically noted that British nationality law and its reliance on jus soli were rather different than the system
with which he was most familiar; and 3. Nearly all legal authorities in the US have indicated that US
nationality law followed the original British tradition first and foremost. Additionally, there is no question that
Vattel had views on the proper exercise of power within a country that are completely incompatible with the
US Constitution and so demonstrate that Vattel was not a key authority on how the state and federal
governments of the US may interact with private individuals within their jurisdiction. Vattel, being from
Switzerland, did specifically note the possibility that states would form federations. Welsh Dragon February
17, at 5: Out of curiosity, do we know anything about the people who translated the English versions? Glenn
harcsar February 17, at 8: Forgive my recent blatherings. Still waiting with you for a ruling, somewhere,
someday. What do you people want? Sef February 18, at He even thinks the 14th is legislation. Atticus Finch
February 20, at 2: The draftsmen expressed themselves in careful and measured terms corresponding with the
immense importance of the powers delegated to them. The Framers of the Constitution, and the people who
adopted it, must be understood to have used words in their natural meaning, and to have intended what they
said. Through their reading of these treatises they would have found that there were two rules of citizenship,
one that was the common law rule as enunciated by Blackstone and the other rule was the Roman or Civil law
as enunciated by Vattel. We are informed that the Constitution was framed in the English common law
language Smith v. As such, these lawyer drafters would be familiar with statutory construction maxims that
included the maxim that a statutory term is generally presumed to have its common-law meaning Taylor v.
United States, U. It is presumed that the lawyer drafters had knowledge of the existing common law rule of
natural born citizen and that ABSENT a clear manifestation of contrary intent, then that the Natural Born
Citizen language in the Constitution is presumed to be harmonious with the existing common law rule Estate
of Wood v. In a brief on the Carriage Tax, Hamilton first laments the fact that the Constitution does not define
the difference between direct tax and non-direct tax. It is a matter of regret that terms so uncertain and vague
in so important a point are to be found in the Constitution. We shall seek in vain for any antecedent settled
legal meaning to the respective termsâ€”there is none. New Jersey Department of Environmental Protection,
repeats the words of two of the founders: James Mason had refused to sign the Constitution. One of the
reasons he gave was that the Common Law was not included in the Constitution. Nor are the people secured
even in the enjoyment of the benefit of the common law, which stands here upon no other foundation than its
having been adopted by the respective acts forming the constitutions of the several states. So far as the people
are now entitled to the benefit of the common law, they certainly will have a right to enjoy it under the new
Constitution until altered by the general legislature, which even in this point has some cardinal limits assigned
to it. What are most acts of Assembly but a deviation in some degree from the principles of the common law?
The Common law is nothing more than the unwritten law, and is left by all the Constitutions equally liable to
legislative alterations. The drafters of the Constitution were learned men who understood the necessity of
writing in clear and concise language. And what is the source of this cut and paste post? Atticus Finch
February 21, at 9: The statesmen and lawyers of the Convention who submitted it to the ratification of the
Conventions of the thirteen States, were born and brought up in the atmosphere of the common law, and
thought and spoke in its vocabulary. They were familiar with other forms of government, recent and ancient,
and indicated in their discussions earnest study and consideration of many of them, but when they came to put
their conclusions into the form of fundamental law in a compact draft, they expressed them in terms of the
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common law, confident that they could be shortly and easily understood. Jensen, US , Pitney, J. It became
necessary for them to establish or recognize and adhere to some system of law from the moment they landed.
That system was of necessity the English, and accordingly, we find the doctrine to have always been that the
colonists were subject to, and, as it were, brought with them, the great principles of the common law of the
mother country, with such modifications as the legislative enactments of Parliament had at that time
introduced into it, or the particular situation of the colonists in their new condition required. It is to be
understood, then, as a general principle,â€”that the basis, the fundamental element, the starting point, of the
jurisprudence of the States of the Union, is the common law of England, so far as the same is not actually
repugnant to our system. Use the Search box below or check out our featured articles. To leave a comment
visit the Open Thread.

Page 7

DOWNLOAD PDF NUSSBAUM A CONCISE HISTORY OF THE LAW OF
NATIONS
Chapter 4 : A concise history of the law of nations - Arthur Nussbaum - Google Books
A concise history of the law of nations Arthur Nussbaum Snippet view - A concise history of the law of nations Arthur
Nussbaum Snippet view -

Until we build that part of the site, and because we have received some recent questions from readers as to
what we would put in that category, I wanted to post an incomplete and somewhat idiosyncratic list of some
books and articles I think anyone specializing in international law should be familiar with. For the sake of
space and time, I do not include primary sources here. This version of the list will focus on public
international law. At some later date we will include more works related to international trade and economic
law, private international law, and other topics of interest. I encourage interested readers to use the comment
function below to post suggestions as to other books or articles or films? Julian and Peggy may also post some
further suggestions before we actually build this section for the website. Not agreed upon by all U. Louis
Henkin, How Nations Behave 2d ed. Dated now, but a seminal work on modern international law. Rosalyn
Higgins, Problems and Process: Rosalyn Higgins is currently a judge on the ICJ. Almost everyone cites to it,
not many people have recently read it. Emmerich de Vattel, The Law of Nations Jeremy Bentham, Principles
of International Law A great place to start on just about any question of public international law. Many
scholars also like to refer to the Seventh or Eighth Editions, published in and , respectively, and edited by Sir
Hersch Lauterpacht, then-professor at Cambridge University and soon to go on to be a judge at the ICJ. James
Brierly, The Law of Nations: An Introduction to the International Law of Peace History of International Law
S. The Rise and Fall of International Law: A fascinating account of the evolution not so much of international
law but of the international legal profession during this period. Franck, Fairness in International Law and
Institutions I think Franck is currently the deepest thinker on jurisprudential problems of the international legal
system. These two books get to core issues as to why international law is or is not followed and issues of
fairness in the international legal system. I especially like The Power of Legitimacy for the way it explains
how rules become perceived as legitimate and that this legitimacy motivates state compliance. It is an
alternative to the standard and in my view not always accurate explanation that rules are followed only
because of the credible threat of coercion. Compliance with International Regulatory Agreements While Koh
focuses on litigation issues, the Chayeses look at the role of international regulatory regimes in shaping a
modern understanding on international law. His discussion of how international rules become internalized in
domestic law and politics is excellent. This is one of those all-too-rare articles that, as I finished reading it, just
seemed to have the ring of truth. Goldsmith, The Limits of International Law Posner and Goldsmith are
prominent critics of mainstream international legal scholarship. Their book addresses what they see as false
assumptions and conceptual biases in much current international legal scholarship. Their argument was
notably set out in Curtis A. A Critique of the Modern Position, Harv. Martii Koskenniemi, From Apology to
Utopia As with his later book, this work is more concerned with how international lawyers do what they do
than with the substantive content of international law.
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